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IN THE COURT OF THE SESSIONS JUDGE ::::::: NALBARI 

 

  Present: Mrs. S. Begum. 
    Sessions Judge, 
    Nalbari. 
 

SESSIONS CASE NO : 133/11 

u/s- 302/304B/34 IPC 

 

   State of Assam     

    ………….Complainant  

    -Vs- 

   Bikram Bania 

     ............….Accused person 

 

Appearance :-  

 For the prosecution : D. Barman, P.P, Nalbari 

 For the defence : Kader Ali, Advocate 

 Date of Argument : 11/07/18 & 15/09/18 

 Date of Judgment : 29/09/18 

 

 

J   U   D   G   M   E   N   T 
 

1.  The prosecution case which is reflected in the ejahar 

lodged on 06/01/08 by one Himani Baishya is that her daughter 

Tulika Baishya eloped with accused Bikram Baishya about 3 years ago 

and thereafter social marriage was performed between them. It is 

contended that since after the marriage accused Bikram and his 

mother Jalo Baishya started physical torture upon her daughter Tulika 

demanding dowry. Though her daughter bearing all tortures 

continued her marital life with Bikram, yet on 28/12/2007 again 

altercating with deceased Tulika, for dowry, the accused persons set 

ablaze her after pouring kerosene oil on her body. Accused Bikram 
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brought her daughter to hospital when she raised hue and cry. 

Though she was brought to the Tihu medical by the accused persons 

yet doctor referred her to GMCH, where she succumbed to her 

injuries on 05/01/08. On the strength of the ejahar Tihu PS Case No. 

1/08 u/s- 304B/34 IPC has been registered. 

 

2.  On receipt of the ejahar, police force set in to motion 

and on completion of the investigation police submitted charge sheet 

against accused Bikram Baishya and Jalo Baishya u/s- 304B/34 IPC. 

While, the accused persons entered in to their appearance before the 

court of learned JMFC, Tihu in connection with G.R. Case No. 50/08 

(corresponding to Tihu PS Case No. 1/08) the learned JMFC, Tihu 

committed the case to the Court of Sessions as the case is exclusively 

triable by the Court of Sessions. 

 

3.  The accused, while appeared before the Court of 

Sessions, getting prima-facie materials against the accused persons 

to charge u/s- 302/304B/34 IPC, charge was framed accordingly and 

read over to the accused persons to which they pleaded not guilty 

and claimed to be tried. 

 

4.  The prosecution to bring home the charge against the 

accused examined as many as 11 witnesses including the I/O. During 

trial, co accused Jalo Baishya died and the case against Jalo Baishya 

is abated. Defence case is of denial. The defence did not adduce any 

evidence in support of their plea of denial. Heard arguments from 

both the sides. 

 

POINTS FOR DETERMINATION 

5.  i) Whether accused Bikram on 28/12/2007 at Ward 

No.1 of Tihu Town under Tihu PS, in furtherance of common intention 

with his mother, committed dowry death of Tulika Baishya and 

thereby committed an offence punishable u/s- 304B/34 IPC. 
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  ii) Whether the accused Bikram on the same day and 

place, in furtherance of common intention with his mother, committed 

murder of Tulika Baishya by intentionally causing her death and there 

by committed an offence punishable u/s- 302/34 IPC. 

   

DECISION AND REASONS THEREOF 

6.  I have considered the argument forwarded by the 

learned counsel for both the sides and also the evidence on record is 

carefully scrutinized by me. Now let me discuss and appreciate the 

testimonies of the witnesses to arrive at a judicious decision. 

 

7.  First of all, let me discuss the evidence of PW-1 Himani 

Baishya who is the informant cum mother of the deceased. She 

during her evidence recorded on 13/07/2012 revealed that her 

daughter Tulika Baishya got married with accused Bikram Baishya 

about 6 years ago. It is revealed that out of the said marriage 

wedlock Tulika gave birth to a male baby. She disclosed that since 

after the marriage, the accused Bikram and his mother Jalo Baishya 

demanded furniture etc. as dowry. It is further revealed that she had 

partly fulfilled the demand of the accused. She disclosed that after 

the marriage of her daughter, for 3 years she had visiting terms with 

the accused but as she failed to fulfill the demand of the accused so 

they did not allow her to visit their residence. It is disclosed that on 

the day of occurrence she (PW-1) was at the house of her parents. 

She revealed that on the day of occurrence at about 4:00 AM accused 

Bikram poured kerosene oil on the body of her daughter and his 

mother set fire on Tulika and then sent his (Bikram) brother to bring 

her (PW-1) to their residence and accordingly she went to their house 

and she could know that her daughter was brought to SMK Civil 

Hospital Nalbari for treatment. It is disclosed that while she visited 

SMK Civil Hospital Nalbari, she came to know that her daughter was 

shifted to GMCH and visiting GMCH she found her daughter with 

bandage over her whole body except her face. It is disclosed that for 

3 days her daughter was unable to talk but after 3 days she told her 
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to look after her son and complained before her that she was set 

ablaze by Bikram and his mother as the demand of dowry could not 

be fulfilled. She stayed with her daughter for 7 days and on the day 

when she (PW-1) came back to her house, Tulika died. She exhibited 

ext-1 as the ejahar lodged by her and Ext-2 as her statement 

recorded u/s- 164 CrPC by the magistrate. She was cross examined 

at leght. During her cross examination she admitted that while her 

daughter was 6 years old since then she got separated from her 

husband. It is admitted by her that prior to death of her daughter 

accused Bikram and his mother had separate kitchen. It is revealed 

that while she came to the residence of the accused, she heard from 

the villagers that her daughter was burnt by the accused persons. It 

is denied by her that she did not state before police that Tulika told 

her that  accused persons set fire on her. It is denied by her that she 

had no link with her daughter since after being separated with her 

husband. It is also revealed by her that prior to the incident on one 

occasion she wanted to file FIR regarding the demand of dowry by 

the accused persons but the sister of accused Bikram threatened her 

that if she files any FIR, then they would not allow her to visit their 

residence in future. 

 

8.  PW-2 Manika Talukdar who is the maternal aunt of the 

deceased, testified that while Tulika was a student of class VIII, 

accused Bikram eloped her and married at Kamakhya Temple. It is 

revealed by her that the informant is her elder sister and she heard 

from her sister that the accused persons demanded dowry and her 

sister provided Almira, Bangle  etc. as dowry. She further revealed 

that her sister informed her that when she visited the house of the 

accused, the accused tortured the deceased and directed her not to 

allow her mother to visit their residence. It is revealed that accused 

persons set fire on Tulika and Tulika was admitted at GMCH, where 9 

days subsequent to the incident she died. She revealed that accused 

Bikram did not allow her to see Tulika while she visited GMCH. During 

cross examination it is denied by her that she did not state before 
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police that her sister informed her about demand of dowry made by 

the accused persons. She denied about not stating before police 

regarding the fact that while she went to GMCH, accused Bikram did 

not allow her to see Tulika. She also disclosed that her sister also 

informed her about Tulika informing her that the accused persons set 

fire on Tulika. 

 

9.  PW-3 Nayan Sarma testified about the love marriage 

between the accused and deceased Tulika. He is a reported witness 

and he disclosed that on the next day of occurrence he could know 

that Tulika got burn injuries and that she was brought to hospital and 

later on Tulika died at the hospital. During cross examination this 

witness disclosed that he had no visiting terms with the accused. He 

disclosed that he had no knowledge about the quarrel between the 

accused and the deceased. 

 

10.  The evidence of PW-4 Usha Swargiary is less 

important. She had no knowledge about the occurrence. 

 

11.  PW-5 Sadhu Das stated nothing against the accused 

persons. 

 

12.  PW-6 Banikanta is the scribe who wrote the ejahar as 

per the version of informant Himani. He exhibited Ext-1(2) as his 

signature. 

 

13.   PW-7 Dr Richa Pandey is the doctor who performed 

the postmortem on the dead body of Tulika Bania. She during her 

testimony disclosed that she conducted postmortem on the dead 

body of Tulika Bania W/o- Sri Bikram Bania, of Tihu ward No.1 in 

connection with GMCH OP GDE No. 63 dated 05/01/08.  During her 

testimony she disclosed that she conducted the postmortem on the 

dead body of Tulika Bania and found the following: 
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  A female dead body of thin build found wearing a pink 

petticoat. Chest wall, both arms, left lower leg and ankle are covered 

by roll bandage. The bandage of burn injuries are seen over the front 

of chest, back of the chest, upper part of abdomen, both arms, neck, 

face, part of hair, left leg medially and hips. Burn areas were 

blackened, the injuries were dermoepidermal and deep in nature. 

Patcy areas of pus and granulations tissue were seen at places over 

the burn injuries. Thin line of redness is seen between the healthy 

tissues and the burn injuries. Wounds were unhealthy and foul 

smelling. On examination of chest pale as described, ribs and 

cartilages are healthy. Pleaurae and mucosa, laryax and trachera 

pale. Both hands pale. On examination of abdomen as described 

Peritoneum, mouth, pharyax, oesophagus, stomach intestine pale, 

gravity empty, small intestine mucosa contains gluey material and 

gas. Large intestine contains faecal material and gas. External 

genitalia were healthy, uterus healthy and empty. Scalp pale. Skull 

and vertebrae are healthy. Membrane is pale. Spinal cord not 

examined. 

 

14.  The doctor opined that the death was due to 

exhaustion as a result of burn injuries as described. All injuries were 

antemortem and dermoepidermal to deep in nature covering 

approximately 60% of total body surface area. Time since death was 

approximately 12 to 24 hours. She exhibited Ext-3 as the postmortem 

report and ext-3(1) as her signature; Ext-4 as the inquest report and 

Ext-4(1) as her signature thereon; Ext-5 as the dead body challan 

and Ext-5(1) as her signature thereon. 

 

15.  PW-11 is the I/O Tapan Kalita. He disclosed that he 

registered Tihu PS Case No. 1/08 u/s- 304/34 IPC on the basis of the 

ejahar received from Himani Baishya. He recorded statement of 

informant and also visited the PO which is the house of the accused 

persons. He prepared the sketch map of the PO. He exhibited Ext-7 

as the sketch map of the PO. He recorded statement of witness. 



7 of 37  

 

During his investigation he could know that the victim was shifted to 

GMCH on 28/12/07 and she expired on 05/01/08. During cross 

examination it is admitted by him that the ejahar was lodged on 

07/01/08. He also admitted that witness Manika during her 161 CrPC 

statement did not state before him that she heard from her sister 

that the accused persons demanded dowry. 

 

16.  PW-9, SI Rohini Talukdar who did the investigation 

after the earlier I/O Tapan Kalita was transferred. This witness 

disclosed that during his investigation period he arrested accused 

Bikram and recorded statement of some witnesses. He also got 

recorded the statement of witness Himani and Usha Baishya u/s- 164 

CrPC by the magistrate. Thereafter his subsequent I/O Nanda Ram 

Kalita only submitted charge sheet u/s- 304B/34 IPC. 

 

17.  PW-8 Angad Rajbonghsi was the ASI who was posted 

at Bhangagarh OP attached to GMCH on 06/01/08. He sent the dead 

body of Tulika with the dead body challan to forensic medicine 

department of GMCH vide GMCH OP GDE No. 63 dated 05/01/08. He 

exhibited Ext-5 as the dead body challan and Ext-5(1) as his 

signature. 

 

18.  PW-10 S. Haque is one of the I/O. During his period 

nothing was done. 

 

19.  The learned defence counsel strenuously argued on 

different counts to show the innocence of the accused. He argued 

that in the instant case the mother of the deceased though made a 

feeble attempt to implicate the accused by stating that since after the 

marriage accused Bikram along with his mother tortured the 

deceased physically and mentally demanding furniture etc. as dowry 

and also for non fulfillment of the said demands and as such the said 

incident of murder happened, yet no supporting evidence from 

independent corner is there relating to the torture as alleged by the 
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mother of the deceased Tulika. It is submitted by the learned defence 

counsel that if the accused would have physically tortured the 

deceased regularly since after the marriage, as disclosed by the 

mother of the deceased, then certainly the mother of the deceased or 

the deceased would have lodged ejahar at police station or filed a 

complaint case in this regard. But in this regard nothing could be 

showed regarding lodging of any ejahar at police station or any 

complaint case at the court. 

 

20.  The learned defence counsel also argued that the 

evidence of PW-1, who is the mother of the deceased, relating to the 

demand of dowry by the accused and partly fulfilling the demand by 

her is not at all believable. It is submitted that as admittedly this 

witness was separated from her husband leaving the deceased with 

her husband while the deceased was aged 6 years so under such 

circumstances it is quite impossible on her part to know about the 

alleged claim of demand of dowry and then partly fulfilling the said 

demands. The learned defence counsel further submitted that the 

evidence of PW-2 Manika relating to the torture meted upon the 

deceased by the accused in demand of dowry and providing Almira, 

Bangle etc. to the accused as dowry is not at all reliable as she is a 

reported and interested witness being the maternal aunt of the 

deceased. Apart from this it is also submitted that the version of this 

witness regarding hearing from her sister Himani about the demand 

of dowry is an improved version to her earlier statement and it should 

not be accepted by this court. It is also submitted that PW-3 Nayan 

and PW-4 Usha, who are the adjacent neighbour of the accused, 

nowhere revealed about any quarrel between the accused and the 

deceased. It is argued that if any torture would have meted upon the 

deceased by the accused then he being a neighbour would have 

definitely noticed the same. According to the learned defence counsel 

as the neighbouring witnesses does not support the prosecution case 

so the accused deserved to be acquitted. 
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21.  It is also argued that the evidence of the mother of 

the deceased relating to dying declaration forwarded to her by the 

deceased is not at all believable as she is an interested witness being 

the mother of the deceased. It is argued that no dying declaration 

has been recorded by the police. It is further submitted that if the 

deceased would have been in a condition to give dying declaration 

then certainly doctor or any employee of the hospital who attended 

the deceased would have recorded the same. As no dying declaration 

was recorded by police or doctor so the learned defence counsel 

urged the court not to rely upon the statement of the mother relating 

to the dying declaration given before her by the deceased. Pointing 

out to the ejahar lodged by the informant, who is the mother of the 

deceased, it is submitted that the ejahar is totally silent regarding any 

such dying declaration given by the deceased before her mother at 

the hospital. The learned defence counsel strenuously argued that if 

the deceased would have revealed before the informant that the 

accused set fire on her for non fulfillment of demand of dowry then 

certainly the said fact would have been narrated in the ejahar. It is 

submitted that the improved version of the informant regarding 

involvement of the accused in setting fire on the deceased should not 

be accepted by the court. 

 

22.  It is argued by the learned defence counsel that in the 

instant case there is no eye witness and the prosecution case rests 

only upon circumstantial evidence. According to the learned defence 

counsel to record conviction on the basis of the circumstantial 

evidence the chain of circumstances pointing out to the guilt of the 

accused should be so complete that there cannot be any other 

hypothesis other than the guilt of the accused. According to the 

learned defence counsel the circumstances brought by the 

prosecution against the accused is not enough to rope the accused 

with the alleged crime. 
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23.  It is also argued that evidence is also lacking for 

recording the guilt of the accused u/s- 304B IPC as because 

neighbouring witnesses did not reveal about demand of dowry by the 

accused and torture meted upon the deceased by the accused in 

demand of dowry and under the above circumstances there is no 

scope for holding that dowry death was committed by the accused. It 

is also argued that though the mother of the deceased disclosed 

about torture caused upon the deceased by the accused in demand 

of dowry yet the said fact is not corroborated by any documentary 

evidence or oral evidence of independent witness as a result of which 

the guilt of the accused u/s- 304B IPC also cannot be recorded. 

 

24.  Per contra, prosecution side argued that prosecution 

has well established a case u/s- 302/304B/34 IPC against the accused 

beyond and shadow of doubt by adducing cogent and reliable 

evidence and as such the accused deserves to be convicted under the 

above sections of law. 

 

25.  In this instant case death of victim Tulika Baishya is an 

admitted fact. There is no denial on the part of the accused that 

Tulika died due to burn injury. Evidence of Dr. Richa Pandey and the 

postmortem report (Ex-3) shows that there was burn injuries in front 

of the chest, back of the chest, upper part of abdomen, both arm, 

neck, face, part of hair, left leg and hips and that the burn injuries 

were dermoepidermal and deep in nature. The doctor opined that 

death was due to exhaustion as a result of burn injury and all the 

injuries were antemortem. The doctor's evidence also shows that 

burn injuries covered 60% of total body surface area. Doctor's 

evidence and the postmortem report established the fact that death 

of deceased Tulika was caused due to the burn injuries sustained by 

her. 

 

26.  On the backdrop of the above argument now let me 

decide whether prosecution has been able to bring home the charge 
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against the accused or not. In the instant case over and above 

framing charge u/s- 302/34 IPC against the accused charge was also 

framed u/s- 304B IPC as there is also allegation regarding dowry 

death. 

 

27.  At this juncture I would like to discuss the ingredients 

of section 304B IPC. In order to convict an accused for the offence 

u/s- 304B IPC which deals with the dowry death the following 

ingredients must be satisfied: 

i) The death of a woman must have been caused by 

burns or bodily injury or otherwise than under normal 

circumstances; 

ii) Such death must have occurred within 7 years of her 

marriage; 

iii) Soon before her death, the woman must have been 

subjected to cruelty or harassment by her husband or 

any relatives of her husband. 

iv) Such cruelty or harassment must be for or in 

connection with demand for dowry. 

 

28.  Section 113B of the Evidence Act is also relevant for 

the case at our hand. Both section 304B IPC and section 113B of the 

Evidence Act were inserted with a view to combat the increasing 

menace of dowry death. Section 113B of the Evidence Act 

contemplates as follows: 

  “When the question is whether a person has 

committed the dowry death of a woman and it is shown that soon 

before her death such woman had been subjected by such person to 

cruelty or harassment for, or in connection with, any demand for 

dowry, the court shall presume that such person had caused the 

dowry death.” 

 

29.  In the Mustafa Sahadal Shaikh reported in (2012) 11 

SCC 397 the Hon'ble Supreme Court held as follows: 
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  “To attract the provisions of section 304B IPC, one of 

the main ingredients of the offence which is required to be 

established is that 'soon before her death' she was 'subjected to 

cruelty or harassment for, or in connection with the demand of 

dowry'. The expression 'soon before her death' used in section 304B 

IPC and section 113B of the Evidence Act is present with the idea of 

proximity test. In fact, the learned counsel appearing for the 

appellant submitted that there is no proximity for the alleged demand 

of dowry and harassment. With regard to the said claim, we shall 

advert to the same while considering the evidence led in by the 

prosecution. Though the language used is 'soon before her death' no 

definite period has been enacted and the expression 'soon before her 

death' has not been defined in both the enactments. Accordingly, the 

determination of the period which can come within the term 'soon 

before her death' is to be determined by the courts, depending upon 

the facts and circumstances of each case. However, the said 

expression would normally imply that the interval should not be much 

between the cruelty or harassment concerned and the death in 

question. In other words, there must be existence of a proximate and 

live link between the effect of cruelty based on dowry demand and 

the death concerned” 

 

30.  As per definition of dowry death in section 304B IPC 

and the wording in the presumptive section 113B of the Evidence Act 

one essential ingredient amongst others in both the provision is that 

the woman concerned must have been soon before the death 

subjected to cruelty or harassment for or in connection with demand 

of dowry. On proof of the essential mentioned therein it becomes 

obligatory on the part of the court to raise the presumption that the 

accused caused the dowry death. 

 

31.  The Hon'ble Supreme Court in a catena of decision 

held that for convicting the accused u/s- 304B IPC it is incumbent 
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upon the prosecution to prove the fact that soon before the death the 

deceased was subjected to cruelty in demanding the dowry. 

 

32.  In the light of the above provision of law and law laid 

down by the Hon'ble Apex Court first of all now let me scrutinize 

whether offence u/s- 304B IPC has been established by the 

prosecution against the accused beyond doubt or not.  

 

33.  In the instant case PW-1 Himani who is the mother of 

the deceased testified on 13/07/12 that marriage between her 

daughter Tulika was solemnized with accused Bikram formally 6 years 

ago. So according to the mother of the deceased the marriage 

happened during the year 2006. However, the accused during his 

statement u/s- 313 CrPC claimed that marriage was solemnized 

during  the year 2004/ 2005. The PW-2 maternal aunt of the 

deceased on 13/07/12 during her testimony disclosed that the 

marriage of Tulika was performed with accused Bikram about 7 years 

ago. As per the FIR the marriage was solemnized in the year 2005. 

So relying upon the testimony of PW-2 which is corroborated by the 

ejahar and supported by the statement of the accused, recorded u/s- 

313 CrPC, it can be safely held that the marriage was solemnized in 

the year 2005. As per the FIR and postmortem report Tulika, who is 

the wife of the accused, died on 05/01/08. From the above evidence 

it can be safely held that death of Tulika happened within 3 years of 

her marriage. So it is established beyond any shadow of doubt that 

death of Tulika was happened within 3 years of her marriage. 

 

34.  In the instant case the death of Tulika is an admitted 

fact. It is also established that death was due to the burn injuries 

sustained by the deceased. The mother of the deceased alleged that 

accused Bikram with his mother set ablaze her daughter. However 

none of the witnesses saw who set ablaze the deceased. According to 

the version of PW-1 Himani who is the mother of the deceased, on 

the date of occurrence at 4:00 AM accused Bikram Baishya poured 
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kerosene oil on the body of her daughter Tulika and the mother of 

accused Bikram set fire on Tulika. However, her cross examination 

shows that she is not an eye witness and she only heard from the 

villagers that her daughter was set on fire by the accused persons. 

From her evidence it transpires that on the date of occurrence she 

was in her mother's residence and She could know about the burn 

injuries of her daughter from the brother of accused Bikram who was 

sent to the place, where she stayed, in the morning of the date of 

occurrence to bring her to the residence of the accused. Thereafter 

she came to the matrimonial house of her daughter and could know 

from the villagers that her daughter was set ablaze by the accused. 

So she had no personal knowledge about the occurrence. While she 

came to the residence of the accused after the occurrence she could 

know about the fact that her daughter was brought to Nalbari Civil 

Hospital. So she went to Nalbari Civil Hospital and then she could 

know that the deceased was brought to GMCH. Then she went to 

GMCH and thereafter she met her daughter at GMCH with burn 

injuries on the body of her daughter. She nowhere in her evidence 

disclosed in which room of the accused her daughter was set ablaze. 

So her evidence transpires that she only came to the house of the 

accused where the incident happened after the occurrence and 

without noticing the exact place where her daughter was set ablaze, 

she left the house of the accused and rushed to hospital to meet her 

daughter who sustained burn injuries. 

 

35.  The other non official witnesses examined by the 

prosecution also did not say anything about visiting the PO after the 

occurrence. They are also totally silent regarding the place where the 

deceased sustained burn injuries. However, the accused during his 

statement u/s- 313 CrPC disclosed that the incident of burning 

happened inside his bedroom. So it is an admitted position that the 

occurrence of burning happened inside the bedroom of accused 

Bikram. The sketch map (Ext-7) prepared by the I/O also depicted 
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that the PO is the bedroom of accused Bikram. So it is crystal clear 

that situs is the bedroom of accused Bikram. 

 

36.  Mother of the victim in her evidence disclosed that the 

occurrence happened at about 4:00 AM but she is not an eye 

witness. The accused during his statement u/s- 313 CrPC revealed 

that the incident of burning happened after 5:30/ 6:00 AM of the day 

of occurrence. According to him at that particular time he went out 

from his house to the bathroom for answering natural call as well as 

to take bath. While he returned back from the bathroom then 

noticing the door of his room locked from inside he peeped through 

the window glass and noticed his wife Tulika roaming inside the 

room. He opened the door forcibly and noticed Tulika in burning 

condition. So from the statement of the accused recorded u/s- 313 

CrPC it is clear that the occurrence of burning happened in the 

morning hours of the day of occurrence at the bedroom of the 

accused and at the time of occurrence accused Bikram was present at 

his house. It is already discussed that the doctor's evidence 

established that death of Tulika was due to burn injuries. Forgoing 

discussion clearly established that death of Tulika happened due to 

burning inside the bedroom of her matrimonial house and that her 

death was an unnatural one and not caused under normal 

circumstances. 

 

37.  In the instant case the mother of the victim in her 

testimony before this court revealed that 3 days subsequent to the 

occurrence, her daughter at GMCH revealed before her that accused 

Bikram and his mother set her ablaze as they failed to fulfill the 

demand of dowry made by the accused persons. Deceased Tulika 

also requested her mother to look after her son. So the informant 

pointed the finger of accusation towards accused Bikram and his 

mother as the perpetrator of the crime. It is seen from record that in 

the ejahar the informant nowhere disclosed about any such dying 

declaration given before her by the deceased. If any such dying 
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declaration would have forwarded by the deceased to her mother, 

then certainly the said fact would have been mentioned in the ejahar 

by the informant. Though the FIR is not the encyclopedia of 

everything yet as the dying declaration is an important fact so the 

informant would have certainly mentioned about the same in the 

ejahar. Apart from this while I carefully scrutinized the statement of 

the informant recorded u/s- 164 CrPC, it is noticed that her said 

earlier statement before the magistrate is also silent about any such 

dying declaration given before her by her daughter. The said 

statement was recorded by the magistrate on 03/10/08 i.e. after 10 

months from the death of her daughter Tulika. Obviously, during that 

period she would have over come the trauma of death of her 

daughter and she could have narrated about the dying declaration 

before the magistrate during her statement recorded u/s- 164 CrPC. 

But during her said statement also she remained silent about any 

such dying declaration. All the above discussion shows that the claim 

of the informant about the dying declaration of her daughter is an 

improvement to her earlier statement recorded u/s- 164 CrPC. Hence 

it is not safe to rely upon her evidence regarding the dying 

declaration given before her by the deceased. 

 

38.  The evidence of PW-1 relating to dying declaration 

also cannot be accepted in view of the fact that no such statement 

was recorded by the Doctor though the deceased was at the hospital 

at that particular time. As per the evidence of the PW-1 the deceased 

was not in a condition to say anything for 3 days since after the 

incident and after the 3rd day of incident she could speak and stated 

before her about the cause of her death. If actually the deceased 

would have in a condition to speak on the 4th day of incident then 

certainly she would speak about the matter of involvement of her 

husband and her mother-in-law before the doctor attending her or 

any staff of the hospital who attended her. Apart form this there is no 

supportive evidence from the doctor regarding condition of the health 

of the deceased on the date of giving the dying declaration before 
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her mother so as to ascertain her capability to forward dying 

declaration before her mother. Under the above circumstances the 

evidence of PW-1 relating to dying declaration is not at all reliable to 

be acted upon. 

 

39.  The informant who is the mother of the deceased 

categorically stated in course of her evidence that accused Bikram 

along with his mother Jalo Baishya since after the marriage of Tulika 

demanded of furniture etc. as dowry. It is also disclosed by her that 

she had partly fulfilled their demand. Though she had visiting terms 

with the accused for 3 years after the marriage of her daughter yet 

as she failed to fulfill the demand of the accused so the accused did 

not allow her to visit their house. Defence side during cross 

examination of PW-1 no where agitated the fact regarding dowry 

demand upon the deceased by the accused since after the marriage. 

Defence side also nowhere challenged the fact relating to part 

fulfillment of the demand by PW-1. It is also nowhere denied by the 

defence during cross examination of PW-1 that accused Bikram along 

with his mother debarred PW-1 from visiting their house since 3 years 

after the marriage for non fulfilling the demand of dowry. Non denial 

tantamounts to admission. The ejahar lodged by the informant also 

corroborated the evidence of the informant relating to dowry demand 

and torture meted upon the deceased for such demand by the 

accused. The earlier statement of informant recorded u/s- 164 CrPC 

also brings credence to the allegation brought by the informant 

relating to dowry demand as well as  the torture on the deceased in 

demand of dowry since after the marriage. The defence side also 

could not elicit any contradiction between the testimony of this 

witness with the statement before the police so as to disbelieve her 

evidence. It appears that the material part of her evidence was not 

subjected to cross examination except suggesting that she has 

deposed falsely She being the mother of the deceased is the best 

person to know about such demand as well as torture or harassment 

faced by the deceased for such demands. PW-2 Manika corroborated 



18 of 37  

 

the evidence of PW-1 relating to demand of dowry and torture 

caused upon the deceased for dowry by the accused. She could know 

from the informant about the dowry demand. She revealed about 

providing Almirah, Bangle etc. by the informant as dowry to the 

accused. She also disclosed that PW-1 informed her that accused 

tortured the deceased while the informant visited the house of the 

deceased and asked deceased Tulika not to allow her mother to visit 

their house.. No contradiction could be brought by defence in the 

evidence of PW-2 relating to part fulfillment of dowry demand of the 

accused by the informant and torture caused upon the deceased by 

the accused. I find nothing to disbelieve her statement. So PW-2 

corroborated the fact relating to dowry demand and torture meted 

upon the deceased by accused for such demand about which she 

heard from PW-1 who is her sister. She also corroborated the 

evidence of PW-1 relating to providing some article to the accused by 

the informant to fulfill such demand. 

 

40.  Though the defence urged this court not to rely upon 

the testimony of the informant as she being separated from her 

husband leaving the deceased with her husband at the childhood of 

the deceased cannot have any knowledge about the marital life of the 

deceased, yet such argument is not at all acceptable as because 

being a mother definitely she would have close relationship with the 

deceased in her childhood as well as also after her marriage though 

she (PW-1) was separated from her husband. In the statement of the 

accused recorded u/s- 313 CrPC nowhere it is suggested or claimed 

that PW-1 had no relationship with the deceased or no visiting terms 

with the accused after the marriage of the deceased with accused 

Bikram. On the basis of the above discussion I do not find any 

ground to disbelieve or discard the evidence of PW-1 relating to 

demand of dowry by the accused upon the deceased and partly 

fulfilling such demand by PW-1 and also relating to torture meted 

upon the deceased. 
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41.  Defence argued that if there would have dowry 

demand and torture would have been caused for dowry upon the 

deceased then the deceased would certainly speak to her neighbours 

about the same but none of the independent witnesses corroborated 

the above facts relating to torture which was narrated by the  family 

members of the deceased and this creates doubt regarding the 

alleged torture and dowry demand. In this regard my view is that the 

demand of dowry, abuse and torture on the deceased being done 

within the four walls of the matrimonial house the neighbours could 

not get any scope to know about the demand of dowry and torture 

relating to dowry. Usually a married woman would not like to disclose 

about any dowry demand or torture she had been receiving from the 

husband to the neighbours due to the fact that such publicity might 

irritate the husband which ultimately would close the door of 

amicable settlement of the matter. Apart from this the married 

woman usually feel ashamed of making matter of such family dispute 

public as because such publicity  might make her to be looked with 

sympathy and pity. Usually the woman disclosed about such fact to 

the close relatives. Mother being the close relative of the deceased, it 

is quite obvious and natural that she was informed by the deceased 

about the torture caused by the deceased. 

 

42.  Incident of burning happened on 28/12/07 but the 

ejahar was lodged on 06/01/08. Though there is delay of 7/8 days in 

filing the ejahar but the delay cannot be a ground to crated doubt 

regarding veracity of the prosecution case. It appears that the 

informant was busy in hospital for treatment of her daughter. She 

returned back from hospital on the date of death of her daughter i.e 

on 05/01/08. Thereafter due to the trauma for the death of her 

daughter and for the rituals certainly there was delay and the ejahar 

was lodged on 07/01/08. As such there is justified ground for delay in 

filing the ejahar. 
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43.  It is clear from the evidence of PW-1 that since after 

the marriage the accused demanded furniture etc as dowry and she 

also partly fulfilled the dowry demand and she had visiting terms with 

the accused approximately up to 3 years of the marriage of her 

daughter but later on as she could not fulfill their whole demand so 

the accused did not allow her to visit their house and as such 

approximately after 3 years of the marriage of her daughter she had 

no visiting terms with the deceased. So definitely such demand and 

harassment for demand of dowry amounts to cruelty and stopping 

the mother of Tulika from visiting the matrimonial house of Tulika for 

her inability to fulfill some of the dowry demands also amounts to 

cruelty or harassment upon the deceased by the accused demanding 

dowry. It is also established by the accused that such harassment or 

cruelty relating to dowry continued since after the marriage and 

existed soon prior to her death. As the accused stopped the 

informant from visiting their house approximately 3 years subsequent 

to the marriage of the deceased for her failure to fulfill some of the 

demand of dowry made by the accused so it is established beyond 

doubt that the harassment or cruelty on the deceased for dowry 

continued soon prior to her death. 

 

44.  Marshalling the evidence on record it appears that in 

the instant case prosecution has been able to establish the following 

facts: 

i) That Tulika Baishya who is the wife of accused Bikram 

died on 05/01/08 due to burn injuries sustained by her 

on 28/12/07 at the house of the accused i.e. death 

was caused other than under normal circumstances. 

ii) That death of Tulika Baishya occurred within seven 

years of her marriage. 

iii) That, soon before the death Tulika was subjected to 

cruelty or harassment by accused Bikram who is her 

husband. 
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iv) That, the cruelty or harassment was in connection with 

dowry. 

 

45.  As per the provision of section 113B of the Evidence 

Act, when it is established that the woman was subjected to cruelty 

or harassment in demand of dowry soon before her death, 

presumption can be raised u/s- 113B of the Evidence Act that the 

death is a dowry death. In the instant case the prosecution side 

established that soon before the death the deceased was subjected 

to cruelty or harassment for dowry by the accused. Though the 

accused during his statement u/s- 313 CrPC claimed that the 

deceased committed suicide by burning herself yet the accused failed 

to adduce any evidence relating to his claim that the deceased 

committed suicide. The incident of burning happened at the bedroom 

and the accused nowhere stated that any lamp or “chaki” was 

lighting inside the room so as to presume that fire caught on her 

body accidentally. Rather it is stated in his statement u/s- 313 CrPC 

that the deceased had committed suicide. Doctor's evidence makes it 

clear that due to the burn injuries Tulika died. So apparently the 

death was not caused under normal circumstances. The death of 

Tulika was caused within 3 year of her marriage The accused could 

not rebut the said presumption that the death was a dowry death 

through cross examination of PW-1 and PW-2 or by adducting any 

evidence. So with the aid of section 113B of the Evidence Act the 

court presumes that the deceased whose death was not caused 

under normal circumstance is a dowry death and that the accused 

has committed dowry death. The prosecution has well established all 

the essential ingredients of section 304B IPC and has been 

established a case u/s- 304B IPC against accused Bikram beyond all 

reasonable doubts and he is convicted u/s- 304B IPC. 

 

46.  In the instant case charge is also framed u/s-302 IPC. 

Now the question is whether accused person has committed murder 

of Tulika. The informant claimed in her evidence that her daughter 
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was set on fire by the accused with the assistance of his mother as 

the result of which Tulika ultimately succumbed to her burn injuries. 

However, she is not the eye witness to the occurrence of murder.  

There is no eyewitness and prosecution case purely rests upon the 

circumstantial evidence. At this juncture let me discuss about the law 

laid down by Hon'ble Apex Court relating to circumstantial evidence. 

 

47.  In the case of Sharad Birdhichand Sada – versus- 

State of Maharashtra, [ 1984] 4 SCC 116, the Apex Court discussed 

the conditions which must be fully established before conviction can 

be based on circumstantial evidence. They are : 

i) the circumstances from which the conclusion of guilt is 

to be drawn should be fully established. The 

circumstances concerned 'must' or 'should' and not 

'may be' established. 

ii) The facts so established should be consistent only with 

the hypothesis of the guilt of the accused, that is to 

say, they should not be explainable on any other 

hypothesis except that the accused is guilty; 

iii) The circumstances should be of a conclusive nature 

and tendency; 

iv) They should exclude every possible hypothesis except 

the one to be proved; and 

v) There must be a chain of evidence so complete as not 

to leave any reasonable ground for the conclusion 

consistent with the innocence of the accused and must 

show that in all human probability the act must have 

been done by the accused.  

 

48.  In Padala Veera Reddy- Versus- State of Andhra 

Pradesh [1989] Supp (2) SCC 706, the Apex Court again held that 

when a case rests upon circumstantial  evidence, the following tests 

must be satisfied: 
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i) the circumstances from which an inference of guilt is 

sought to be drawn, must be cogently and firmly 

established; 

ii) those circumstances should be of a definite tendency 

unerringly pointing towards guilt of the accused; 

iii) the circumstances, taken cumulatively, should from a 

chain so complete that there is no escape from the 

conclusion that within all human probability the crime 

was committed by the accused and none else; and 

iv) the circumstantial evidence in order to sustain 

conviction must be complete and incapable of 

explanation of any other hypothesis than that of the 

guilt of the accused and such evidence should not only 

be consistent with the guilt of the accused but should 

be inconsistent with his innocence.   

 

49.  Now in the instant case it is already established by 

prosecution that there is dowry related torture from the side of 

accused Bikram upon the deceased soon prior to her death as well as 

immediately after the marriage with accused Bikram. In the instant 

case though there is no eye witness yet it is the claim of the 

informant that the deceased was set on fire at the house of the 

accused by the accused with the help of his mother. Evidence of PW-

1 that the brother of accused Bikram came to her house on the date 

of occurrence to inform her about the incident of burning of the 

deceased and accordingly she visited the house of the accused and 

thereafter visited Nalbari Civil Hospital as she was informed at the 

house of the accused that her daughter was already brought to 

Nalbari Civil Hospital was nowhere denied by the defence during 

cross examination of PW-1. So non denial tantamounts to admission 

of the above facts. According to the version of PW-1 incident of 

burning happened at the house of the accused. The accused nowhere 

denied the evidence of this witness regarding deceased sustained 

burn injuries inside his house. The reply of the accused in course of 
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recording the statement u/s- 313 CrPC clearly shows that the 

deceased died as the result of the burn injuries sustained in her bed 

room at the matrimonial house in the morning of 28/12/07. As per 

section 313(4) CrPC the answer given by the accused may be taken 

in to consideration in such inquiry or trial. In Mohan Singh Vs. Pran 

Singh reported in A.I.R. 2002 SC 3582 it is held that the statement 

made in defence by accused u/s- 313 CrPC can certainly be taken aid 

of to lend credence to the evidence led by the prosecution but only a 

part of such statement u/s- 313 CrPC cannot be made the sole basis 

of conviction. In Crl. Appeal 686 of 2008 (Sanatan Naskar & Anr. Vs 

State of West Bengal) which is disposed of on 8th July, 2010 the 

Hon'ble SC held that “the courts may rely on a portion of the 

statement of the accused and find him guilty inconsideration of the 

other evidence against him led by the prosecution, however, such 

statements made under this section should not be considered in 

isolation but in conjunction with evidence adduced by the 

prosecution”. In the instant case evidence of PW-1 made it clear that 

PW-1 was informed about the burning incident of the deceased at the 

house of the accused by sending the own brother of accused Bikram 

and she (PW-1) came to the house of the accused but already the 

deceased was shifted to hospital. It is the settled law that the 

statement of the accused recorded u/s- 313 CrPC can be taken aid 

for lend credence to the evidence of the prosecution witnesses. The 

admission of the accused during his statement u/s- 313 CrPC  that 

the deceased was burnt inside the bedroom of the accused lends 

credence to the testimony of PW-1. The ejahar also corroborated the 

evidence of the informant that deceased got the burn injuries inside 

her matrimonial house. 

 

50.  In the instant case it is seen from the statement of the 

accused that the occurrence took place inside the bed room of the 

matrimonial house of the deceased. So under such circumstance it is 

really difficult for the prosecution to lead evidence how the incident 

happened. Because the mother and other family member of the 
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deceased stayed at a different place and it is not possible for them to 

witness the occurrence of burning. Except the demand of dowry and 

torture relating to the dowry the relatives of the deceased could not 

say how actually the incident of burning happened. The neighbouring 

witnesses also probably do not want to be inimical to the accused 

who is their neighbour by deposing against the accused. The 

neighbours are generally reluctant to depose against a neighborhood 

family. 

 

51.  In Trimukh Maroti Kiran Vs. State of Maharashtra (in 

Criminal Appeal Case No. 1341 of 2005 dated11/10/2006) it is held 

that:  

  “11. The demand for dowry or money from the parents 

of the bride has shown a phenomenal increase in last few years. 

Cases are frequently coming before the Courts, where the husband or 

in-laws have gone to the extent of killing the bride if the demand is 

not met. These crimes are generally committed in complete secrecy 

inside the house and it becomes very difficult for the prosecution to 

lead evidence. No member of the family, even if he is a witness of the 

crime, would come forward to depose against another family 

member. The neighbours, whose evidence may be of some 

assistance, are generally reluctant to depose in Court as they want to 

keep aloof and do not want to antagonize a neighbourhood family. 

The parents or other family members of the bride being away from 

the scene of commission of crime are not in a position to give direct 

evidence which may inculpate the real accused except regarding the 

demand of money or dowry  and harassment caused to the bride. 

But, it does not mean that a crime committed in secrecy or inside the 

house should go unpunished.” 

  “12. If an offence takes place inside the privacy of a 

house and in such circumstances where the assailants have all the 

opportunity to plan and commit the offence at the time and in 

circumstances of their choice, it will be extremely difficult for the 

prosecution to lead evidence to establish the guilt of the accused if 
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the strict principle of circumstantial evidence, as notice above, is 

insisted upon by the Courts. A Judge does not preside over a criminal 

trial merely to see that no innocent man is punished. A Judge also 

presides to see that a guilty man does not escape. Both are public 

duties. … … … The law does not enjoin a duty on the prosecution to 

lead evidence of such character which is almost impossible to be led 

or at any rate extremely difficult to be led. The duty on the 

prosecution is to lead such evidence which it is capable of leading, 

having regard to the facts and circumstances of the case. Here it is 

necessary to keep in mind section 106 of the Evidence Act which says 

that when any fact is especially within the knowledge of any person, 

the burden of proving that fact is upon him. Illustration (b) appended 

to this section throws some light on the content and scope of this 

provision and it reads:   

  “(b) A is charged with traveling on a railway without 

ticket. The burden of proving that he had a ticket is on him.” 

  “Where an offence like murder is committed in secrecy 

inside a house, the initial burden to establish the case would 

undoubtedly be upon the prosecution, but the nature and amount of 

evidence to be led by it to establish the charge cannot be of the 

same degree as is required in other cases of circumstantial evidence. 

The burden would be of a comparatively lighter character. In view of 

Section 106 of the Evidence Act there will be a corresponding burden 

on the inmates of the house to give a cogent explanation as to how 

the crime was committed. The inmates of the house cannot get away 

by simply keeping quite and offering no explanation on the supposed 

premise that the burden to establish its case lies entirely upon the 

prosecution and there is no duty at all on an accused to offer any 

explanation.” 

 

52.  Regarding the burden of proof where some facts are 

with the personal knowledge of the accused was examined by the 

Hon'ble SC in State of West Bengal Vs. Mir Mohammad Omar & Ors. 

(2000) 8 SCC 382. The Hon'ble SC took role of the provision of 
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Section 106 of the Evidence Act and laid down the following 

principles: 

  “31. The pristine rule that the burden of proof is on 

the prosecution to prove the guilt of the accused should not be taken 

as fossilized doctrine as though it admits no process of intelligent 

reasoning. The doctrine of presumption is not alien to the above rule, 

nor would it impair the temper of the rule. On the other hand,if the 

traditional rule relating to burden of proof of the prosecution is 

allowed to be wrapped in pedantic coverage, the offenders in serious 

offences would be the major beneficiaries and the society would be 

the casualty” 

  “32. In this case, when the prosecution succeeded in 

establishing the afore-narrated circumstances,the court has to 

presume the existence of certain facts. Presumption is a course 

recognized by the law for the court to rely on in conditions such as 

this.” 

  “Presumption of fact is an inference as to the existence 

of one fact from the existence of some other facts, unless the truth of 

such inference is disproved.” 

  “33. Presumption of fact is a rule in law of evidence 

that a fact otherwise doubtful may be inferred from certain other 

proved facts. When inferring the existence of fact from other set of 

proved facts, the court exercises a process of reasoning and reaches 

a logical conclusion as the most probable position. The above 

principle has gained legislative recognition in India when section 114 

incorporated in the Evidence Act. It empowers the court to presume 

the existence of any fact which it thinks likely to have happened. In 

that process the court shall have regard to the common course of 

natural event, human conduct etc. in relation to the facts of the 

case.” 

  “34. when it is proved to the satisfaction of the court 

that Mahesh was abducted by the accused and they took him out of 

that area, the accused alone knew what happened to him until he 

was with them. If he was found murdered within a short time after 



28 of 37  

 

the abduction the permitted reasoning process would enable the 

court to draw the presumption that the accused have murdered him. 

Such inference can be disrupted if the accused would tell the court 

what else happened to Mahesh at least until he was in their custody” 

 

53.  In Ram Gulam Chaudhary & Ors. Vs. State of Bihar 

(2001) 8 SCC 311, the accused after brutally assaulting a boy carried 

him away and thereafter the boy was not seen alive nor his body was 

found. The accused, however, offered no explanation as to what they 

did after they took away the boy. It was held that for the absence of 

any explanation from the side of the accused about the boy, there 

was every justification for drawing an inference that they have 

murdered the boy. It was further observed that even though Section 

106 of the Evidence Act may not be intended to relieve the 

prosecution of its burden to prove the guild of the accused beyond 

reasonable doubt, but the section would apply to cases like the 

present, where the prosecution has succeeded in proving facts from 

which a reasonable inference can be drawn regarding death. The 

accused by virtue of their special knowledge must offer an 

explanation which might lead the court to draw a different inference.” 

 

54.  In Trimukh Maroti Kiran Vs. State of Maharashtra (in 

Criminal Appeal Case No. 1341 of 2005 dated 11/10/2006) it is held 

that: 

  “16. In a case based on circumstantial evidence where 

no eye witness account is available, there is another principle of law 

which must be kept in mind. The principle is that when an 

incriminating circumstance is put to the accused and the said accused 

either offers no explanation or offers an explanation which is found to 

be untrue, then the same becomes and additional link in the chain of 

circumstances to make it complete. This view has been taken in a 

catena of decisions of this court. [See State of Tamil Nadu Vs. 

Rajendran (1999) 8 SCC 679 (para 6); State of U.P. Vs. Dr. Ravindra 

Prakash Mittal AIR 1992 SC 2045 (para 40); State of Maharashtra Vs. 
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Suresh (2000) 1 SCC 471 (para 27); Ganesh Lal Vs. State of 

Rajasthan (2002) 1 SCC 731 (para 15) and Gulab Chand Vs. State of 

M.P. (1995) 3 SCC 574 (para 4)]” 

  “17. Where an accused is alleged to have committed 

the murder of his wife and the prosecution succeeds in leading 

evidence to show that shortly before the commission of crime they 

were seen together or the offence takes placed in the dwelling home 

where the husband also normally resided,  it has been consistently 

held that if the accused does not offer any explanation how the wife 

received injuries or offers an explanation which is found to be false, it 

is a strong circumstance which indicates that he is responsible for 

commission of the crime. ” 

 

55.  In Ganeshlal Vs. State of Maharashtra (1992) 3 SCC 

106 the appellant was prosecuted for the murder of his wife which 

took place inside his house. It was observed that when the death had 

occurred in his custody, the appellant is under an obligation to give a 

plausible explanation for the cause of her death in his statement u/s 

– 313 CrPC. The mere denial of the prosecution case coupled with 

absence of any explanation were held to be inconsistent with the 

innocence of the accused, but consistent with the hypothesis that the 

appellant is a prime accused in the commission of murder of his wife. 

 

56.  Above case laws shows that where death of wife 

occurred in the custody of the accused or the offence takes place in 

the dwelling house where the husband also normally resided the 

accused have to give a plausible explanation in his statement u/s- 

313 CrPC for the cause of death. It also appears that where murder 

of wife is committed within the dwelling house of the accused and 

accused does not offer any explanation or offers explanation which is 

false it is strong circumstance which indicates that he is responsible 

for the death of the wife.  
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57.  In the instant case the accused during his statement 

recorded u/s- 313 CrPC disclosed that on the morning of occurrence 

at about  5:30/6:00 AM he went  out of his house to answer 

natural call as well as for taking bath. While he returned back from 

the bathroom he noticed that the door of his room was locked from 

inside. While he looked through the window glass then he noticed 

that Tulika was roaming inside the room. After opening the door of 

the room forcibly, he noticed that Tulika was burning. According to 

him there was no other person except the 2 months old baby and 

Tulika inside the room. It is disclosed that he presumed that it was 

Tulika who herself set fire on her body. Thereafter he immediately 

brought her to the hospital. 

 

58.  However, regarding his above plea, no evidence has 

been adduced by him. He neither examined himself as DW nor 

examined any inmate of the house or adjacent neighbour so as to 

establish his plea. His statement u/s- 313 CrPC shows that he was in 

the house from the previous night till the morning of the occurrence. 

He nowhere disclosed that he was not in his bedroom. It is also clear 

from his statement recorded u/s- 313 CrPC that since the previous 

night up to 5:30/ 6:00 AM he was inside the bedroom together with 

his wife/ deceased and the child. He claimed that he went out of the 

room for answering natural call and to take bath at about 5:30/ 6:00 

AM of the date of incident. While, after some time, he returned back 

from the bathroom he noticed that the door of his bedroom was 

locked from inside. The said statement shows that when he came out 

from the bedroom in the early morning, the door of his bedroom was 

in open condition but while he returned back from the bathroom at 

that time the door was locked from inside. It is disclosed that inside 

the room there was only his baby and the deceased while he opened 

the door of his bedroom forcibly after returning from the bathroom. 

 

59.  It is the settled law that a plausible or cogent 

explanation should be given by the accused during his reply u/s- 313 
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CrPC when his wife sustained burn injuries in the dwelling house of 

the accused. Coming to the case at our hand let me see whether 

plausible or cogent explanation could be given or not by the accused. 

In the instant case the door of the room was stated to be seen by the 

accused bolted from inside after he returned from the bathroom in 

the morning of the day of occurrence. If the room was found bolted 

from inside and his wife was burning inside the room where a 2 

months old baby of the deceased was also present then in such a 

situation definitely a normal man would have immediately raise hue 

and cry seeking help from the neighbours or from the other inmates 

of the house but nowhere from his statement u/s- 313 CrPC it 

appears that the accused  raised any hue and cry so as to draw the 

attention of the inmates of the house or neighbour. Though sketch 

map (Ext-7) shows that there were other inmates in the house in 

separate room  and near the PO there are houses of adjacent 

neighbour, yet the accused instead of raising any hue and cry for 

opening the bolted door remained silent and stated that he opened 

the door forcibly. Neighbouring witnesses also did not state anything 

about hearing any hue and cry raised by the accused in the morning 

at about 6:00 AM on the date of occurrence. If the accused would 

have raised hue and cry seeing the door bolted from inside and his 

wife burning then certainly PW-3 Nayan who admitted himself as the 

neighbour of the accused and PW-4 Usha Swargiary, W/o- Pabin 

Swargiary who is shown as neighbour as per the sketch map (Ext-7) 

would have definitely heard the hue and cry of the accused  as it was 

morning time and as villagers got up from bed at 6:00 AM. However, 

those nighbouring witnesses remained silent in this regard. Evidence 

is lacking from the defence to show that the door was bolted from 

inside. His statement recorded u/s- 313 CrPC regarding finding the 

door of the bedroom in locked condition from inside while he came 

out from the bathroom and opening door forcibly is found to be very 

much doubtful. His conduct in not seeking help from the neighbours 

is also found to be very much surprising. If he would have forcibly 

opened the door then certainly there would have some damage in the 
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door or bolt of the door would have broken but nowhere the I/O who 

visited the PO disclosed anything about any damage of the door or 

the lock. The accused neither adduced any evidence in support of his 

plea nor examined himself as defence witness to establish that the 

door was locked from inside and that he forcibly opened the door.  

 

60. The accused nowhere stated that he attempted to extinguish 

the fire on the body of the deceased. So this conduct of the accused 

is also surprising. If he would have tried to extinguish the fire then 

certainly he would also have received burn injury in his hand body. 

But in the instant case evidence is lacking in this regard from the side 

of the accused. 

 

61.  The incident happened inside the bedroom of the 

accused and not at the kitchen. He could not explain how the fire 

caught upon the body of the deceased. Nowhere it is stated by the 

accused that any lamp or “chaki” was burning in side the bed room or 

any match-box or galon of kerosene or lamp or “chaki” was noticed 

by him inside the bed room.  

 

62.  Another important fact is that the 2 months old child 

of the deceased was inside the room and no mother will endanger 

the life of the baby by burning herself inside the bed room where the 

baby also stayed. 

 

63.  If a lamp, “chaki” or match-box would have been there 

in the bedroom with the help of which the deceased would have 

burnt herself then certainly such articles would have been noticed by 

the police at the bedroom and police would have seized the same. 

The accused or his family members would have also handed over the 

same to police, if with the help of any such article the deceased 

would have burnt herself. 
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64.  The evidence on record conclusively proves that the 

accused had a deep rooted motive to somehow eliminate his wife and 

the reason behind this is the non fulfillment of the demand of the 

dowry by the deceased for which accused tortured the deceased. In 

the instant case it is clearly established that the conduct of the 

accused towards his wife was not cordial and there existed adequate 

material on record to prove that accused since after the marriage 

demanded dowry from the deceased and her mother and that the 

accused had in fact been torturing and harassing his wife intentionally 

in demand of dowry.  The accused did not offer any plausible 

explanation as regards how his wife sustained burn injuries inside the 

bedroom. The incident of burning was happened inside the bedroom 

of the accused but instead of forwarding a plausible explanation in his 

statement u/s- 313 CrPC regarding the cause of death of his wife, he 

tried to give colour of suicidal death. From the above discussion it 

appears that the accused could not give any plausible explanation 

how his wife sustained the burn injury. Relying upon the above 

referred case laws of Hon'ble Apex Court it can be safely held that 

when the explanation of the accused in his statement u/s- 313 CrPC 

is not a cogent or plausible explanation then it becomes an additional 

circumstance against the accused. As no plausible or believable 

explanation could be forwarded by the accused, so it is a strong 

circumstance against the accused. The fact that the accused brought 

the deceased to the hospital cannot be a ground to negated the chain 

of other strong circumstances against the accused which conclusively 

shows that accused Bikram is the perpetrator of the crime.  

 

65. The above circumstances which could be established by the 

prosecution forms a complete chain to hold that it was the accused 

Bikram Bania who is the perpetrator of the crime. From the 

circumstances proved by the prosecution only one conclusion arises 

that the accused Bikram Bania has committed murder of Tulika Bania 

by intentionally causing death of Tulika Bania. Prosecution has also 

established that accused Bikram Bania has also committed dowry 
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death. Accused Bikram Bania is found to have committed offence u/s-

304B/302 IPC. Prosecution has established a case u/s-304B/302 IPC 

against the accused beyond all the reasonable doubt. Accordingly he 

is convicted u/s-304B/302 IPC. 

 

66.  Heard accused Bikram Bania on the point of sentence. 

He prayed for showing him leniency as he has to look after his minor 

child who is dependent upon him. 

  

67.  In the instant case accused is convicted u/s- 304B/302 

IPC. 

 

68.  In the case of murder, death sentence is the extreme 

penalty. But in this case, it is not a case falling under the category of 

rarest of the rare case and therefore, death penalty is not attracted. 

Alternative sentence is imprisonment for life. Accordingly, accused 

Bikram Bania is sentenced to undergo R/I for life and also to pay a 

fine of Rs.15,000/- i/d, further S/I for another 1 (one) month for 

committing offence under section 302 IPC. He is also sentenced to 

undergo R/I for 7 (seven) years for committing offence under section 

304B IPC. Both the sentences will run concurrently. 

 

69.  The period of detention already undergone by the 

accused shall be set off against the period of sentence u/s- 428 CrPC. 

 

70. It appears from the record that the deceased left behind her 

minor child over and above her husband Bikram Bania who is already 

convicted for committing murder of the deceased. The minor child of 

the deceased was dependent upon the income of the accused. As the 

mother of the minor child was murdered and father is sentenced for 

life imprisonment, so definitely the child is to be rehabilitated to lead 

a life of dignity. Therefore, rehabilitation of the child of the deceased 

by way of awarding adequate compensation is recommended u/s-

357-A CrPC. Accordingly, the matter for compensation is hereby 
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recommended to District Legal Services Authority for awarding of 

compensation. Send a copy of the judgment to District Legal Services 

Authority for awarding compensation to the minor child of the 

deceased. 

 

71.   Judgment is pronounced at the open court in presence 

of the accused. 

 

72.  Furnish a copy of judgment free of cost to the 

accused. 

 

73.  Send a copy of judgment to the District Magistrate, 

Nalbari and District Legal Service Authority, Nalbari.  

 

 Given under my hand and the seal of this court on this 

the  29th   day of  September/2018. 

 

 

 

      Sessions Judge 
             Nalbari 
 

Dictated & corrected by me 

  
 
Sessions Judge, Nalbari 
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Jitumani 

 

 

A P P E N D I X 

 

A. Prosecution witness. 

 PW-1 Himani Baishya 

  PW-2 Manika Talukdar 

 PW-3 Nayan Sarma 

 PW-4 Usha Swargiary 

 PW-5 Sadhu Das 

 PW-6 Banikanta 

 PW-7 Dr. Richa Pandey 

 PW-8  Angad Rajbonghsi 

 PW-9 Rohini Talukdar (I/O) 

 PW-10 S. Haque (I/O) 

 PW-11  Tapan Kalita (I/O) 

 

B. Defence witness. 

  Nil. 

 

C. Prosecution Exhibit. 

 Ext-1 Ejahar 

 Ext-2 164 CrPC Statement of the informant. 

 Ext-3 Postmortem Report 

 Ext-4 Inquest Report 
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 Ext-5 Dead body Challan 

 Ext-6 

 Ext-7 Sketch Map of PO 

 

D. Defence  Exhibit. 

 Nil 

 

      Sessions Judge 
             Nalbari 


